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“The goal of Olympism is to place sport at the
service of the harmonious development of
humankind, with a view to promoting a peaceful
society concerned with the preservation of human
dignity … The practice of sport is a human right …”
Fundamental Principles of Olympism, Olympic
Charter, 26 June 2019.1
“Where there is a right, there must be a remedy
…”
The Supreme Court of Canada, 28 February
2020.2

1. An essential question
This article, the second in a series of three, considers the
implementation by global sport3 of the third pillar of the
United Nations Guiding Principles on Business and
Human Rights (UNGPs) “Protect, Respect and Remedy
Framework”.4 The first article explained how respect for
internationally recognised human rights—the UNGPs’
second pillar—has become a minimum standard of
expected conduct by Sports Governing Bodies (SGBs).5
Building on this, this article poses an essential question
to the leaders of global sport: should justice be delivered
to those whose internationally recognised human rights
are violated in the name, business or politics of sport?

This is essential given the widespread abuse of human
rights in and in connection with global sport, global
sport’s stated humanitarian values, and the resurgence of
“sportswashing” which can see sport linked with human
rights abuses not of its own making by states with poor
human rights standards and records.6
Major global SGBs such as the International Olympic
Committee (IOC) and the Fédération Internationale de
Football Association (FIFA) are transnational “business
enterprises” of considerable scale and reach.7 They are
also organisations which purport to act autonomously
and exercise the power to make a specific “global law
without the [S]tate” through legally binding regulations
which impact people in far reaching ways.8 Over the last
decade, SGBs have varied in both their commitment and
diligence to respecting the internationally recognised
human rights of those they impact, including players and
athletes.9 FIFA and the Commonwealth Games Federation
(CGF), for example, have made important human rights
commitments, whereas World Athletics (formerly the
International Association of Athletics Federations (IAAF))
continues to deny that it has any responsibility to respect
human rights. The IOC, meanwhile, has not extended its
commitments to respecting internationally recognised
human rights to athletes. The vast majority of global
SGBs have yet to address their responsibility.10
Irrespective of their approach, all SGBs are particularly
challenged by the third pillar of the UNGPs Framework:
ensuring access to effective remedy. Unquestionably,
through their “extraordinary autonomy”,11 SGBs have the
capability and power to effectively implement all
principles which constitute the third pillar.12 The question
is whether they are willing to do so. Delivering an
effective answer to the essential question posited by this
article involves more than a rhetorical commitment to
justice. It requires the courage to achieve cultural change
in the governance of global sport towards individual and
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institutional accountability, and a human-rights-centred
approach in the reformation of global sport’s justice
system.
This article examines the responsibility of and
opportunity for SGBs to ensure that victims of human
rights abuse can access an effective remedy. Section 2
provides an overview of global sport’s mixed response
to a longstanding human rights crisis and how addressing
that crisis presents a particular challenge to two key
institutional players in global sport and global sports law,
the IOC and the Court of Arbitration for Sport (CAS).13
Section 3 highlights how the difficulty of ensuring
effective access to remedy applies to transnational
business enterprises as well as global sport, and illustrates
the particular justice gaps that exist through selected case
studies. Paradoxically, as Section 4 shows, the
transnational autonomy which underpins the governance
of global sport and the administration of global sports
law presents arguably the perfect means by which
internationally recognised human rights can be protected,
respected and, where violated, remedied. Section 5
explains how remedying human rights abuse can be
substantively, culturally and institutionally implemented
by global sport. Section 6 concludes this article by
reflecting on how ensuring access to effective remedy for
human rights disputes will become an essential component
of global sport’s system of justice.14

human rights harms,16 including racism, gender
discrimination, abuse of labour rights, bullying, sexual
abuse and child abuse.17
The abuse of migrant workers in Qatar on construction
sites related or connected with the 2022 FIFA World Cup
proved to be a tipping point that compelled the
international community to demand that global sport
addresses its human rights impacts.18 In December 2015,
FIFA asked Professor John Ruggie, the architect of the
UNGPs, to “develop recommendations on what it means
for FIFA to embed respect for human rights across its
global operations”.19Professor Ruggie’s April 2016 report,
“For the Game. For the World”: FIFA and Human
Rights, noted that “the authoritative standard for doing
so is the [UNGPs]”, and that embedding human rights
would require FIFA to make three material changes: (1)
“from constitution to culture”; (2) “from reactive to
proactive”; and (3) “from insular to accountable”.20 The
report made six key recommendations, which can be
considered as being equally applicable to all global SGBs:

2. Human rights abuse and demands to
reform global sport’s system of justice

These steps are therefore essential steps for all global
SGBs to take in order to legitimise global sport and global
sports law. In other words, global sport and global sports
law cannot be considered legitimate if either is connected
with or related to human rights abuse.22 Importantly,
global sport and global sports law have evolved without
formally respecting internationally recognised human
rights or including the people participating in, affected
by, or involved with the delivery of sport—”athletes, fans,
communities, workers, children, volunteers, journalists,
human rights defenders and potentially marginalised
groups”23—in the governance of global sport. This has
left those individuals and groups without protection of
global sports law. They are now demanding inclusion,

Since at least 1968, there have been widely documented
instances of human rights harms occurring in connection
with sport and mega-sporting events including the
Olympic Games and the FIFA World Cup, including to
local communities, workers and vulnerable groups such
as women, members of the LGBTI community and
children.15 Sporting norms, governance failures and
inadequate reporting and dispute resolution processes
have even “rendered athletes inherently vulnerable” to

“1.
2.
3.
4.
5.
6.

Adopt a clear and coherent human rights
policy.
Embed respect for human rights.
Identify and evaluate human rights risks.
Address human rights risks.
Track and report on implementation.
Enable access to remedy.”21
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and organising for that outcome. The Sport and Rights
Alliance (SRA) brings together leading NGOs and trade
unions to embed human and athlete rights in global sport.24
Renascent athlete activism has encompassed organising,
demands for collective bargaining rights, gender equality
and equal pay, and targeted challenges to SGB restrictions
on athlete commercial rights and freedom of political
expression.25
The IOC is in a unique position to secure respect for
human rights in global sport. Not only is it the organiser
of the world’s largest mega-sporting event, the Olympic
Games, and a substantial business enterprise in its own
right, it also acts as the “supreme authority” of the
Olympic Movement.26 This three-part role gives the IOC
significant leverage over International Federations (IFs),
National Olympic Committees (NOCs) and other SGBs
with which it has business relationships and, in turn, many
governments. In March 2020, the IOC, in accepting
recommendations from the former United Nations (UN)
High Commissioner for Human Rights HRH Prince Zeid
Ra’ad Al Hussein and Ms Rachel Davis, Vice President
of Shift, “confirmed its commitment to develop a
comprehensive and cohesive human rights strategy for
the IOC”.27 As “immediate next steps”, the IOC agreed
to:
•

“develop and adopt a detailed overarching
strategy on human rights, encompassing
the IOC’s human rights responsibilities in
its own operations (including the activities
of the IOC administration as well as the
IOC’s role as organiser of the Olympic
Games), and setting out its role to advance
respect for human rights as the leader of
the Olympic Movement, in cooperation
with the [NOCs] and the [IFs]…

•

•

continue to strengthen human rights due
diligence, the use of leverage and
engagement with affected stakeholders in
existing areas of work, including the IOC’s
efforts on the prevention of harassment and
abuse in sport…
establish the previously announced IOC
Human Rights Advisory Committee.”28

This positive and important development followed
earlier engagement with the SRA as part of a general
commitment to “collective and proactive action on human
rights protection”,29 which saw the IOC make “specific
changes to the Host City Contract [(HCC)] 2024 with
regard to human rights, anti-corruption and sustainable
development standards”.30 With effect from the 2024 Paris
Olympics, the HCC obliges the host city, host NOC and
the organising committee to “protect and respect human
rights and ensure any violation of human rights is
remedied”, including in a manner consistent with the
UNGPs.31 Further, under the IOC Supplier Code 2018,32
the IOC expects its suppliers to comply with a number
of standards including the UNGPs. However, the
sustainability plan released for the 2022 Beijing Olympics
fails to mention human rights.33 In addition, the IOC’s
tentative steps towards embedding human rights involve
the very different treatment of athletes and have yet to
enable access to effective remedy for the victims of
human rights abuse.
The successful development of a human rights strategy
by the IOC will require it embark upon making the three
great changes identified by Professor Ruggie in his 2016
report to FIFA.34 The IOC is still to make a constitutional
commitment to human rights in the Olympic Charter,
even though this has been called for by the SRA and
athlete groups for some time.35 The IOC continues to resist
efforts to make any commitments in relation to the
internationally recognised human rights of athletes. The

24

World Players Association, Sport and Rights Alliance, https://www.uniglobalunion.org/sectors/world-players/humanity [Accessed 27 June 2020].
Schwab (fn.13 above); J. Boykoff, The Olympics are Political. The IOC Ban Denies Reality—and Athletes Their Voice, 16 January 2020, https://www.nbcnews.com/think
/opinion/olympics-are-political-ioc-ban-denies-reality-athletes-their-voice-ncna1117306 [Accessed 27 June 2020]; Global Athlete, Global Athlete Statement in Response
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-collective-and-proactive-action-on-human-rights-protection [Accessed 27 June 2020].
30
IOC, IOC Strengthens its Stance in Favour of Human Rights and Against Corruption in new Host City Contract, 28 February 2017, https://www.olympic.org/news/ioc
-strengthens-its-stance-in-favour-of-human-rights-and-against-corruption-in-new-host-city-contract [Accessed 27 June 2020].
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Ruggie (fn.7 above); FIFA Human Rights Advisory Board, Third Report by the FIFA Human Rights Advisory Board including the Board’s Recommendations from
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[Accessed 27 June 2020].
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SRA, Open Letter to IOC President Dr. Thomas Bach—Athlete Rights are Human Rights, 2 October 2018, https://www.uniglobalunion.org/sites/default/files/files/news
/sra_letter_to_ioc_bach_oct_2018_final.pdf [Accessed 27 June 2020]; Schwab (fn.5 above), 62; assessing the application of Fundamental Principles of Olympism before
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2018 IOC Athletes’ Rights and Responsibilities
Declaration (ARRD),36 for example, sets out 12 “rights”
which are not sourced by reference to internationally
recognised human rights and made subject to 10
“responsibilities” which include mandated compliance
with the rules of SGBs and the Olympic Charter.
Additionally, accountability for the human rights impacts
the IOC causes contributes to or is directly linked with
can only exist if affected groups can access an effective
remedy. Creating that access will not be without
challenge. Shortly after commissioning HRH Prince Zeid
and Shift, the IOC was successfully arguing before the
CAS that a group of women athletes, seeking to rely on
the Olympic Charter’s prohibition of gender
discrimination, lacked standing.37 In accepting the IOC’s
position, the CAS Panel said that the athletes merely had
a “sporting interest” in the matter and “[did] not have any
enforceable right”.38 Moreover, even though the Olympic
Charter expressly includes athletes within the “Olympic
Movement”39 and provides that “[a]ny person or
organisation belonging in any capacity whatsoever to the
Olympic Movement is bound by the provisions of the
Olympic Charter”,40 “it is not enough to be part of the
Olympic Movement in order to benefit from … the
[Olympic Charter]”.41
Now in its fourth decade of operation, the CAS has
“evolved from a relatively marginal arbitration institution
[established in 1984] to the international ‘supreme court’
for sports that decides many of the most important cases
in sports and in doing so has a profound effect on sports
more generally”.42 The motives for the establishment of
the CAS were primarily two-fold: (1) dissatisfaction with
the inadequacy of sport’s internal dispute resolution
mechanisms;43 and (2) a desire on the part of the IOC and
SGBs to avoid the courts, with those of “civil law
jurisdictions having customarily accepted jurisdiction
over the validity of sports bodies’ decisions, in particular
when they affected athletes’ rights”.44 The cultural

antipathy of the IOC and SGBs was well stated by Judge
Kéba Mbaye, the inaugural President of the CAS, who
spoke of “court action taken against the IOC by one of
its members and the anger this engendered amongst
certain leaders of the Olympic Movement”.45
Professor Ruggie considered the CAS in his 2016
report to FIFA, and wrote that “if an arbitration system
is going to deal effectively with human rights-related
complaints, it needs certain procedural and substantive
protections to be able to deliver on that promise”.46 He
recommended that FIFA “review its existing dispute
resolution system for football-related issues to ensure that
it does not lead in practice to a lack of access to effective
remedy for human rights harms”. In addition, FIFA
“should ensure that its own dispute resolution bodies have
adequate human rights expertise and procedures to address
human rights claims”, and “urge … the [CAS] to do the
same”.47 In September 2018, the FIFA Human Rights
Advisory Board (HRAB)48 made a similar
recommendation, calling on FIFA “to engage with the
[CAS] in making players’ human rights a permanent issue
on the agenda of CAS seminars to help build the capacity
of CAS arbitrators to take into account internationally
recognized human right standards”.49 In April 2020, FIFA
released a comprehensive report on the implementation
of the recommendations of the FIFA HRAB.50 In relation
to the CAS, FIFA reported that it “has not yet taken
concrete action upon this recommendation. However, it
is committed to raise the topic of human rights in its
exchanges with CAS at an appropriate moment in the
coming months”.51

36

IOC, The Athletes’ Rights and Responsibilities Declaration (ARRD) (October 2018), https://d2g8uwgn11fzhj.cloudfront.net/wp-content/uploads/2018/10/09134729
/Athletes-Rights-and-Responsibilities-Declaration_2018.10.07.pdf?utm_source=hootsuite&utm_medium=social&utm_campaign=entourage [Accessed 27 June 2020].
37
Olympic Charter, Fundamental Principle 6.
38
CAS 2019/A/6274 Inês Henriques et al. v IOC, para.73.
39
Olympic Charter, Rules 1.1 and 1.3.
40
Olympic Charter, Rule 1.4.
41
CAS (fn.38 above), para.71. The full paragraph reads as “The Panel is of the view that it is not enough to be part of the Olympic Movement in order to benefit from the
arbitration clause contained in Rule 61.2 of the OC, as was confirmed by other CAS awards (CAS 2000/A/288; CAS 2000/A/297; CAS (OG Nagano) 98/001; CAS
2011/A/2474).”
42
J. Lindholm, The Court of Arbitration for Sport and Its Jurisprudence—An Empirical Inquiry into Lex Sportiva (T.M.C. Asser Press, 2019), p.3, https://doi.org/10.1007
/978-94-6265-285-9 [Accessed 27 June 2020].
43
A. Vaitiekunas, The Court of Arbitration for Sport: Law Making and the Question of Independence (Stämpfli Verlag, 2014), p.28.
44
Vaitiekunas (fn.43 above), p.31.
45
Vaitiekunas (fn.43 above), p.34.
46
Ruggie (fn.7 above), p.26.
47
Ruggie (fn.7 above), p.26.
48
The FIFA Human Rights Advisory Board was established in November 2016 as an independent body of experts to provide “FIFA with guidance on the implementation
of its human rights-related responsibilities, including with regards to its policy commitments, due diligence processes, and processes for remediation.” FIFA, FIFA Human
Rights Advisory Board Terms of Reference (January 2019), p.4, https://resources.fifa.com/mm/document/affederation/footballgovernance/02/87/54/89/advisoryboard_tor
_final_neutral.pdf [Accessed 27 June 2020].
49
FIFA Human Rights Advisory Board, Second Report by the FIFA Human Rights Advisory Board including the Board’s Recommendations and FIFA’s Responses
(September 2018), p.22, https://resources.fifa.com/image/upload/fifa-second-human-rights-advisory-board-report.pdf?cloudid=hwl34aljrosubxevkwvh [Accessed 27 June
2020].
50
FIFA, Update from FIFA on the Recommendations of the FIFA Human Rights Advisory Board Covering the Period of September 2018 to November 2019 (January 2020),
p.30, https://img.fifa.com/image/upload/ot4pzfavdz5vjxbopxzq.pdf [Accessed 27 June 2020].
51
FIFA (fn.50 above), p.31.
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3. Access to remedy in global sport—key
challenges

“1.

3.1 Remedy: the “forgotten pillar”
In the broader context of business and human rights, the
third pillar of the UNGPs—ensuring access to effective
remedy—is receiving increased attention.52 In 2017, the
UN Forum on Business and Human Rights devoted its
agenda to “realizing access to effective remedy”.53 The
rationale for the focus was clear:
“Since the endorsement of the [UNGPs], access to
remedy has been regularly described as the
‘forgotten pillar’. Yet, unless victims of adverse
business-related human rights impacts have access
to effective remedies, the [S]tate duty to protect
human rights and the corporate responsibility to
respect human rights become meaningless in
practice. The need to make progress in translating
the third pillar of the [UNGPs] from paper to practice
is perhaps the most burning issue in the current
business and human rights agenda.”54
Concentrated effort on remedy has seen some
breakthrough practices emerge, including the filing and
settlement of arbitration proceedings under the Accord
on Fire and Building Safety in Bangladesh being
described as a model for business and human rights
arbitration.55 The Hague International Business and
Human Rights Arbitration Rules56 were developed by a
panel of experts following an extensive process of
stakeholder engagement over a number of years.57
Established in June 2018 after more than two years of
multi-stakeholder dialogue in response to the tipping point
of Qatar, the Centre for Sport and Human Rights (CSHR)
has a three point mission which includes to “[s]upport
access to effective remedy where harms have occurred”.58
On 31 January 2017, a white paper published by the MSE
Platform—the forum which developed the independent
CSHR—identified “three major gaps” to remedy in global
sport:

2.

3.

There is presently an absence of a binding
and standing human rights policy and
capacity across international sport within
major [SGBs] and, as a consequence, no
recourse to dispute resolution through such
channels can be had for cases related to
human rights.
Notwithstanding the capacity of [SGBs] to
protect, promote and enforce human rights
through a sports-based grievance
mechanism, such a mechanism has not been
created.
There is a lack of recognition and
promotion by [SGBs] of external dispute
resolution mechanisms.”59

The white paper triggered a meaningful body of work on
the part of the CSHR, including a strategic dialogue on
remedy held at The Peace Palace at The Hague on 15
October 2018.60 On 29 January 2019, Mary Harvey, the
CEO of the CSHR, maintained that the [c]urrent structures
in sport for grievance and remedy are not sufficient”
because they:
“… don’t address risks to children, sexual
harassment and assault, those that are without union
representation, and protection of athletes with
refugee status, among other gaps. A key area of
focus in the Centre’s work moving forward will be
how to support the creation or improvement of
credible and effective mechanisms to address these
critical gaps.”61
The CSHR’s annual Sporting Chance Forum, held in
Geneva on 21 and 22 November 2019,62 devoted a session
to remedy, noting that “[e]nsuring access to remedy in
the context of sport-related human rights abuses remains
a challenging issue for all actors”.63 Building on the
CSHR’s earlier work, “concrete examples”, “gaps” and
“challenges” make it apparent that, “[i]n many cases,
remedy mechanisms are either not available at all, not
accessible to those affected, or not effective”.64 The
existence of the same gaps some three years after they

52
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were first reported in the language of the UNGPs by the
MSE Platform illustrates the challenges and barriers that
exist to implementing the requisite substantive, cultural
and institutional change.

3.2 Barriers to effective remedy in global
sport
Of the “three major gaps” to remedy identified by the
MSE Platform in 2017,65 progress has only been made by
global sport in relation to the first—developing a “binding
and standing human rights policy and capacity”—and
then only by some SGBs.66 Global sport has yet to develop
a sports and human rights grievance mechanism and
continues to not only fail to promote external grievance
mechanisms, but condemn their use in favour of dispute
resolution systems such as the CAS which are built on
sporting norms.67 As the following case studies illustrate,
the common effect of this is to deny the victims of human
rights abuse access to effective remedy, even where strong
and binding human rights policy commitments have been
made, and the SGB is causing or contributing to the abuse.
Without being exhaustive, remedy is systematically
denied in one of three ways. There is also a fourth
important element—the responsibility of SGBs to exercise
leverage in relation to abuse with which they are directly
linked, a responsibility which SGBs are powerfully
positioned to exercise and which can prevent harm,
obviating the need for remediation.

(a) Situations in which there is an
acknowledged human rights commitment
and violation, but no remedy mechanism is
available or accessible
Article 4(1) of the FIFA Statutes provides that
“[d]iscrimination of any kind against a … group of people
on account of … gender … or any other reason is strictly
prohibited and punishable by suspension or expulsion”.
FIFA’s Human Rights Policy acknowledges that
“discrimination is an issue in the world of football both
on and off the pitch”, and states that “FIFA places
particular emphasis on identifying and addressing
differential impacts based on gender and on promoting
gender equality and preventing all forms of harassment,
including sexual harassment”.68

Despite this explicit regulatory framework, Iranian
women have been banned from purchasing tickets and
entering stadia to watch men’s football matches in Iran
since 1981.69 Women are also banned from watching
matches in public spaces, cafes or restaurants that may
also be attended by men.70 A petition in support of lifting
the ban signed by more than 201,000 people, was given
to FIFA Secretary General Ms Fatma Samoura at the
FIFA Headquarters in November 2018 by equality and
human rights activists, including Ms Maryam Qashqaei
Shojaei and Open Stadiums, representatives of Iranian
women advocating for the lifting of the ban. In April
2019, the activists submitted a complaint to the
investigatory chamber of the Ethics Committee of the
FIFA against Mr Mehdi Taj, the President of the Football
Federation Islamic Republic of Iran (FFIRI) in respect of
the continuation of the ban.
In its September 2018 report to FIFA, the FIFA
HRAB stated that the ban on women attending sporting
events in Iran “violates both Articles 3 and 4 of the FIFA
Statutes” and noted that “FIFA’s Ethics Code specifically
prohibits discrimination including on the basis of
gender”.71 The FIFA HRAB further recommended that
“FIFA should be explicit about the timeframe in which
it expects the FFIRI to align with FIFA’s human rights
expectations and the anticipated sanctions if it does not,
including under the FIFA Statutes, Disciplinary Code and
Ethics Code”.72 In May 2019, the FIFA HRAB reiterated
its earlier recommendations, called on FIFA to exercise
leverage over the FFIRI and wrote that the HRAB’s
members:
“… remain very concerned about the personal safety
and security risks that the individual women who
are protesting this discriminatory ban continue to
face, and we urge FIFA to implement our
recommendation in an effort to resolve this
long-standing situation and prevent further harm.”73
In September 2019, an Iranian football fan and human
rights activist, Ms Sahar Khodayari, fatally set herself on
fire outside a Tehran courthouse where she was awaiting
trial and a likely six-month prison term for seeking to
enter Azadi Stadium for an Asian Champions League
football match in March 2019.74 She became known as
the “Blue Girl” in recognition of her support for her
favourite football team, Esteghlal Football Club, and the
colour she was wearing at the time of her
self-immolation.75
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Despite the reference of FIFA’s HRAB towards the
applicability of FIFA Code of Ethics,76 FIFA did not
formally acknowledge the ethics complaint filed against
Mr Taj, the only avenue of complaint open to persons not
bound by the FIFA Statutes.77 Despite the clarity of arts
3 and 4 of the FIFA Statutes and the expressly “binding”
terms of FIFA’s Human Rights Policy,78 Ms Shojaei,
Open Stadiums and, indeed, Ms Khodayari all lacked
standing to access a grievance mechanism in order to
pursue an effective remedy and hold FIFA and the FFIRI
to account for football’s human rights commitments. They
could and should have had standing to access a tailored
mechanism and seek an effective remedy by being
recognised as belonging to the game of football and within
the reach of the global law that governs it.79

(b) Situations in which there is an existing
mechanism, but it is not fully human rights
compliant
Accessibility to effective remedy in global sport cannot
be analysed without considering the central role of the
CAS, both in relation to the governance of global sport
and the substantive and procedural content and
administration of global sports law. There is “uncertainty
and disagreement regarding the extent and nature of
CAS’s normative contribution” to global sports law.80
Despite this, as the awards of the CAS can be challenged
before the Swiss Federal Tribunal (SFT), “the concept of
the ordre public has had far-reaching normative
consequences in CAS jurisprudence”.81 This exacerbates
the risk that global sport will fail to respect and fulfil
internationally recognised human rights:
“The ordre public-exception intends to protect
against the most egregious outcomes and the bar for
what constitutes ordre public is therefore
intentionally set very high. If that bar, which is
intended to function as a basic protection for human
rights and other fundamental values, is used as a
benchmark for evaluating the appropriateness of
sports rules there is a clear risk for the development
of a de facto standard that balance competing
interests in a less than optimal way.”82

The CAS, therefore, sits at the centre of the
paradoxical challenge to ensure access to effective remedy
in global sport. The reluctance on the part of the CAS
and SGBs to embrace human rights norms remains
evident in CAS practice and jurisprudence even where
clear human issues rights are involved, especially
regarding athletes. CAS panels continue to frame claims
in sporting terms. The earlier mentioned proceedings
recently instituted against the IOC with the “aim at
bringing an end to on-going gender discrimination”83 are
formally regarded as “requesting in substance … the
inclusion of a new event in the meaning of [the Olympic
Charter]”.84 In the same way, and even though “[t]his does
not mean that, in the Panel’s view, the issue of gender
discrimination in sports, in general, is neither relevant
nor essential” and “a substantive law issue of utmost
importance”,85 the corporate responsibility of the IOC to
enable access to remedy for human rights harms it is
causing or contributing to is not procedurally relevant.
In the words of the CAS Panel:
“Such issue of substantive law—however
fundamental it may be—cannot, however, exempt
from nor alleviate the Panel’s examination of the
procedural issues of a preliminary nature, such as
its jurisdiction, on the basis of the CAS Code and
the applicable regulations.”86
The CAS has also “established the applicability of the
principle of legality in sports law”. Formal legality simply
means that rules “emanate from duly authorised bodies”
and “are adopted in constitutionally proper ways”.87 As
straightforward as this may sound, the legal effect is
“limitative”.88 The substantive rights of people affected
by a SGB’s activities are limited in at least three important
ways: (1) people’s rights are restricted to what can be
found in the governing documents and applicable
regulations of SGBs, which, save for art.3 of the FIFA
Statutes, identify and define rights more narrowly than
internationally recognised human rights; (2) SGBs often
use tailored language which does not have any precise
meaning under international law. The only “right”, for
example, which the IAAF aims to preserve is that “of
every individual to participate in Athletics as a sport,
without unlawful discrimination of any kind”;89 and (3)
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rights, howsoever identified and defined, compete with
other language based on sporting norms, such as “fair
play”.90
This results in CAS approaching cases at the
intersection of sport and human rights in a very narrow
way and with deference to sporting norms. In dismissing
the landmark 2019 requests for arbitration filed by Caster
Semenya and Athletics South Africa (ASA) against the
IAAF concerning the IAAF Eligibility Regulations for
Female Classification (Athletes with Differences of Sex
Development) (DSD Regulations), the CAS pointed out
that the “CAS Panel was restrained in its task, due to the
strict framework of the arbitration”.91 There was “no
reason to deviate from the law agreed upon by the
parties”, being “the IAAF’s Constitution and Rules in
conjunction with the Olympic Charter and in subsidiary,
where necessary, Monegasque law”.92 The Panel
approached the legal issue of whether the identified
discrimination was justified as an exclusive balancing act
between the athlete’s interests and the right of other
athletes to fair competition, thereby setting aside broader
human rights considerations.93

(c) Situations in which there are
sports-related human rights violations, but
no human rights commitments or
mechanisms can be identified
A ban on the wearing of a hijab playing sport, the abuse
of workers on construction sites connected with
mega-sporting events and the appalling sexual abuse of
athletes are but three examples where SGBs have caused
or contributed to human rights harms in the absence of
any human rights commitments or due diligence, let alone
remedy.94 Access to remedy in these cases can only begin
if SGBs increasingly recognise their responsibility to

respect internationally recognised human rights,95 affected
individuals and groups are empowered and legitimately
represented,96 the state is harnessed, and effective
mechanisms are established which have legitimacy,
including possibly by being certified by credible bodies
such as the CSHR.97

(d) Additional opportunities to advance
human rights in sport, including the question
of SGBs and the exercise of leverage
Following the October 2018 strategic dialogue on remedy
at The Hague,98 the CSHR developed a comprehensive
background paper entitled Mapping Accountability and
Remedy Mechanisms for Sport.99 Importantly, the paper
seeks to articulate what effective remedy means in the
sports and human rights context. It asks:
“The UNGPs, and their effectiveness criteria, apply
to the world of sport, in particular in the context of
commercial activities, and should therefore inform
evaluation of the various existing mechanisms in
sport. However, sport presents a unique challenge
due to its unique governance structures and
commitment to maintaining autonomy.
Therefore, the question of whether the UNGPs
criteria are sufficient for assessing remedy
mechanisms in the context of sport-related human
rights abuses or if additional or more nuanced
criteria might be necessary, should be considered.”100
One of the unique powers that some SGBs possess and
which arises from the autonomy and economic dimension
of sport is the capacity to exercise leverage over both
states and business enterprises. Both, the IOC and FIFA
have a track record of imposing sanctions, ranging from
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exclusion from international competitions to the
withdrawal of development funding, to stop government
interference in national SGBs.101
In the context of human rights, the UNGPs, together
with the OECD Guidelines for Multinational Enterprises
(OECD Guidelines),102 make it clear that the responsibility
of SGBs is not confined to adverse human rights impacts
the SGB is causing or contributing to, but includes those
which are directly linked to the SGB’s operations,
products or services by a business relationship.103 In this
instance, the SGB should “use leverage to influence the
entity causing the adverse impact to prevent or mitigate
the impact”.104 While the responsibility may be clear, the
challenge can be on how the SGB can best exercise
leverage in a given set of circumstances. The role of the
FIFA HRAB in giving clear and concise recommendations
to FIFA in January 2019 on how to exercise leverage to
help secure the release from detention in Thailand of
Bahraini refugee, human rights defender and football
player Hakeem Al-Araibi was critical.105 Its work also
provided civil society and other social partners with
guidance on how to press FIFA to exercise its diplomatic
powers. In all, the word “leverage” appears 25 times in
FIFA’s report on the implementation of the
recommendations of the FIFA HRAB and in a number
of contexts, including the abolition of the kafala system
in Qatar,106 workers’ welfare reforms including protection
of unpaid salaries,107 the obligations of the hosts of
mega-sporting events,108 the release of Hakeem
Al-Araibi,109 and the Iran stadia ban.110
The work of the FIFA HRAB is still in its first term.
With the IOC making a commitment to establish a similar
body,111 independent and transparent advice based on the
UNGPs and human rights norms will be important to
embedding human rights in sport. However, not all SGBs
will have the scope and resources nor attract the same
level of public interest as FIFA and the IOC. A systematic

solution to this challenge will be required. Otherwise,
another gap will exist whenever people suffering human
rights harms caused by, contributed to, or directly linked
with global sport seek access to an effective remedy.

4. Opportunities to ensure effective
remedy in global sport
For global sport, access to remedy represents a
paradoxical challenge. On the one hand, the transnational
autonomy which underpins the governance of global sport
and the promulgation and administration of global sports
law present arguably the perfect means by which
internationally recognised human rights can be protected,
respected and, where violated, remedied. On the other,
sporting norms are—in the absence of substantive,
cultural and institutional change—likely to prevail.112
While the CAS can be criticised “for only being available
to insiders and having no human rights capacity”, a
number of factors “speak in favour of using CAS as a
remedy mechanism for sports-related human rights
cases”.113 According to leading scholar Mr Antoine Duval,
“the CAS is a crucial actor in the sports world … all
[SGBs] are subject to it”, a “recent decision of the
European Court of Human Rights [(ECtHR)] … clarified
that the CAS has to comply with human rights standards”,
and bodies such as “the [CSHR] can work on creating
more space for human rights at the CAS”.114
Understanding this paradoxical challenge requires not
only an appreciation of the human rights harms global
sport is connected with or related to, but also the
three-part legal mechanism through which global sports
law is promulgated and administered: namely: (1) the
making of rules and regulations by SGBs; (2) the
mandatory incorporation by reference of those rules and
regulations into private contracts; and (3) the enforcement
of both through compulsory arbitration, principally by
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the CAS. This mechanism—each part of which is legally
contentious—has created a legal order based on sporting
norms that is transnational, compulsory, hegemonic, and
enforceable. Due to “the extraordinary autonomy that
[SGBs] enjoy under Swiss law”, the decisions of SGBs
and subsequent decisions of the CAS will “generally be
upheld on court appeal”, including by the including by
the SFT and the ECtHR.115SGBs have taken:
“… full advantage of the large autonomy granted to
them under Swiss law. Over the years and in
virtually all sports, rules of the organization of the
federations and their subordinate bodies … have
grown tremendously into elaborate and intricate
regulations … By these means, a tightly woven
network of rules is applicable from the top to the
bottom of the pyramid of the sports organizations
and, of course, to the athletes.”116
Indeed, the rules and regulations of SGBs themselves are
“very much the only source of law applying” as “the CAS
is in practice disregarding national law when adjudicating
on disputes”.117 This is reinforced by article R58 of the
Code of Sports-related Arbitration of the CAS dated 1
January 2019,118 which provides that:
“The Panel shall decide the dispute according to
the applicable regulations and, subsidiarily, to the
rules of law chosen by the parties or, in the absence
of such a choice, according to the law of the country
in which the federation, association or sports-related
body which has issued the challenged decision is
domiciled or according to the rules of law that the
Panel deems appropriate …”119
While “[a]rbitration must be agreed upon by the
parties”,120 in “sports arbitration, the SFT holds a very
liberal position both as concerns the form of the
agreement and the proof of valid consent by all parties”.121
Together, the CAS and the SFT “have been instrumental
in nurturing the consensual myth surrounding CAS
arbitration”.122 The fundamental question that arises is:
“why does the Court (ECtHR) confirm that arbitration in
sports is ‘forced arbitration’ and nevertheless uphold the

validity of such arbitration?”123 This may help ensure that
“conflicts in sports are dealt with efficiently and largely
in a uniform manner”.124 However:
“… like all self-regulation, the rules of [SGBs] serve
primarily the purposes of their issuers, while the
legitimate interests and rights of the persons or other
entities subject to these rules and impacted by them
is not always being taken adequately into
consideration.”125
There is opportunity, as well as risk, when the future
adaptation of this system is contemplated through the
norm of the corporate responsibility of SGBs to respect
internationally recognised human rights, instead of or,
perhaps, in addition to the norms of sport. Two examples,
illustrated by case studies, show how the prevailing use
of arbitration demonstrates global sports law already
possesses the means to provide effective remediation of
human rights-related abuses: (1) the global enforcement
of the FIFA Regulations for the Status and Transfer of
Football Players (RSTP);126 and (2) the enforcement of
the World Anti-Doping Code (WADC).127
FIFA’s RSTP main objective is to “protect contractual
stability” between players and clubs. A major threat to
the stated objective of the FIFA RSTP lies with those
contracts being unilaterally terminated.128 Moreover, that
termination, even where it is on terms more favourable
to one party, could accord with national law, the
regulations of national leagues or associations, or even
the terms of individual player contracts. To overcome
these obstacles, the FIFA RSTP work in conjunction with
Swiss arbitration law to ensure that the prevailing
governing law is that of the FIFA RSTP (as interpreted
by the FIFA Dispute Resolution Chamber (DRC) and the
CAS),129 and that compliance with the decisions of the
FIFA DRC and the CAS is an essential obligation of clubs
and players, backed by strict enforcement and disciplinary
measures.130 As a result:
“FIFA’s regulations prevail over any national law
chosen by the parties … [I]t is in the interest of
football that the termination of a contract is based
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on uniform criteria rather than the provisions of
national law that may vary considerably from
country to county.”131
In the Spiranovic case,132 an illustrative example for
the practical application of the prevalence of FIFA’s
RSTP, a Qatari football club’s decision of 6 May 2013
to unilaterally terminate the playing contract of a migrant
football player at the end of the first year of a two-year
contract obligated that club to pay—which it
did—compensation in the amount of US$1,381,592
despite such termination being contemplated by the
express terms of the contract and not being in
contravention of Qatari law, the stated governing law in
the contract.133 This was made possible because the FIFA
RSTP gave the player the right to elect to refer the dispute
to the FIFA DRC, “without prejudice to the right of any
player or club to seek redress before a civil court for
employment-related disputes”.134 The player chose
football’s dispute resolution system due to its efficacy,
governing law and transnational application. Both the
FIFA DRC and the CAS found for him, holding that the
governing law was, in effect, that of that of “the [FIFA
RSTP], general principles of law and, where existing, the
[DRC’s] well-established jurisprudence”.135 Under that
law, the “reciprocal obligations deriving from [termination
by the club under] Article 10(3) of the Contract [were]
so unbalanced and clearly contrary to the general
principles of contractual stability that said article [was]
null and void”.136 Accordingly, the player had “the right
to [the remedy of] compensation to be determined under
the provisions of Article 17 of the [FIFA RSTP], in light
of the principle of the ‘positive interest’ … and with due
consideration to the duty to mitigate damages according
to Swiss law which is consistent with CAS

jurisprudence”.137 The principle of positive interest
requires that “compensation for breach must be aimed at
reinstating the injured party to the position it would have
been, had the contract been fulfilled to its end”.138
Global sport has shown similar creativity to “ensure
the continuation and strengthening of harmonious
anti-doping programs worldwide”,139 under the authority
equally and jointly vested by states and SGBs in the
World Anti-Doping Agency (WADA).140 Arbitration,
including appeals from national and sport-based
anti-doping tribunals to the CAS, is an integral part of
the institutional framework established to enforce the
WADC.141 Accordingly, whenever WADA is of the
opinion that athletes have been inappropriately exonerated
or inadequately punished at first instance in matters to
which it is not a party, WADA has standing to appeal
such matters throughout global sport to the CAS,142 and
prosecute them on a de novo basis.143 This has proven to
be particularly relevant on cases of precedential value,
including important cases that entrench the use of new
investigative powers to prosecute employee athletes in
professional team sports,144 addressing decisions
sympathetic to notions of proportionality over mandatory
sentencing regarding substances of abuse,145 and the
hegemony of anti-doping norms despite the introduction
of public hearings at the behest of the ECtHR.146 The
privileged legal standing given to WADA by its
constituents provides a salient example on how global
sport can address affected groups whose human rights its
impacts but who “do not have any enforceable right”.147
In the same manner as SGBs have done for WADA,
they could facilitate access to remedy in sports-related
human rights matters by granting standing to affected
groups and their legitimate representatives, including
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NGOs, trade unions and, possibly, the CSHR.148 In this
way, an essential step to safeguard the human rights of
those affected by sport could be achieved, and the fairness
and legitimacy of existing mechanisms strengthened. The
standing of the legitimate representatives of affected
groups including trade unions and civil society to access
remedial mechanisms would also serve as measure to
overcome power imbalances between the affected rights
holders and SGBs.149

(3)

(4)

(5)

5. Developing human rights compliant
grievance mechanisms for global sport
5.1 Effectively enacting the third pillar of the
UNGPs
Effectively enacting the third pillar of the UNGPs in
global sport requires SGBs—as business enterprises—to
have in place “[p]rocesses to enable the remediation of
any adverse human rights impacts they cause or to which
they contribute”.150 Where SGBs “have caused or
contributed to adverse impacts, they should provide for
or cooperate in their remediation through legitimate
processes”.151 The third pillar acknowledges that, even
“with the best policies and practices, a business enterprise
may cause or contribute to adverse human rights impacts
that it has not foreseen or been able to prevent”.152
Most pertinently, given the paradoxical challenge that
ensuring access to effective remedy presents to SGBs,153
this responsibility:
(1)

(2)

requires “active engagement in remediation,
by itself or in cooperation with other actors.
Operational-level grievance mechanisms
[(OGMs)] for those potentially impacted
by the [SGBs] activities can be one
effective means of enabling remediation
when they meet certain core criteria, as set
out in Principle 31 [of the UNGPs]”;154
means SGBs should “seek ways to honour
the principles of internationally recognized
human rights when faced with conflicting
requirements”;155

(6)

necessitates the prioritisation of actions “to
address actual and potential adverse human
rights impacts … that are most severe or
where delayed response would make them
irremediable”;156
requires SGBs to understand that
“[e]ffective judicial mechanisms are at the
core of ensuring access to remedy”;157
means SGBs, to make it “possible for
grievances to be addressed early and
remediated directly … should establish or
participate in effective [OGMs] for
individuals and communities who may be
adversely impacted”.158 OGMs should meet
the criteria in Principle 31, can complement
but not substitute for collective bargaining,
not undermine the legitimate role of trade
unions, nor preclude access to judicial and
non-judicial grievance mechanisms;159 and
means “[i]ndustry, multi-stakeholder and
other collaborative initiatives [involving
SGBs] that are based on respect for human
rights-related standards should ensure that
effective grievance mechanisms are
available”.160 Accordingly, this should be a
key part of the involvement of SGBs such
as FIFA, UEFA and the CGF in the CSHR.

Principle 31 of the UNGPs sets out some criteria to
measure the effectiveness of non-judicial grievance
mechanisms, as summarised in Table 1.
Table 1
Principle 31 of the UNGPs
Legitimate

Transparent

Accessible

Rights-compatible

Predictable

Source of continuous learning

Equitable

Based on engagement and dialogue

A grievance mechanism:
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“can only serve its purpose if the people it is
intended to serve know about it, trust it and are able
to use it … (W)here outcomes have implications for
human rights, care should be taken to ensure they
are in line with internationally recognized human
rights.”161

These three questions provide a clear and poignant basis
upon which to identify critical requirements for access
to effective remedy in global sport.

The people the mechanism “is intended to serve” refers
not to the business (or the SGB), but the affected
individuals and groups.162

It is necessary to define and identify the role that all
states—especially Switzerland—play in immunising
SGBs from the reach of national legal systems, and what
they should do instead.169 The Swiss National Action Plan
2020—23 dated 15 January 2020 (Swiss NAP)
acknowledges that “progress on human rights due
diligence and on the introduction of grievance
mechanisms has been slow” and aims to set out a “series
of concrete measures to advance the implementation of
the [UNGPs] by the federal government and
companies”.170
The
Swiss
NAP
encourages
multi-stakeholder initiatives on business and human
rights, including in relation to the IOC and IFs, and
commits the Swiss government’s ongoing support for the
CSHR.171 On the question of remedy, the Swiss “Federal
Council considers the promotion of grievance mechanisms
through multi-stakeholder initiatives as an important
means of guaranteeing access to remedy”.172 In addition:

5.2 Accountability and remedy—three key
questions
Despite the clarity of the UNGPs on the matter of remedy,
in 2014 the Office of the High Commissioner for Human
Rights (OHCHR)—with multiple mandates from the UN
Human Rights Council (UN HRC)163—launched the
Accountability and Remedy Project (ARP) because
“extensive research has shown that in cases where
business enterprises are involved in human rights abuses,
victims often struggle to access remedy”.164 As the
“challenges that victims face are both practical and legal
in nature”,165 the purpose of the ARP is to contribute to
“a fairer and more effective system of domestic law
remedies in cases of business involvement in severe
human rights abuses”.166 The third phase of ARP examines
non-state-based grievance mechanisms in cases of
business-related human rights abuse.167 Three key
questions are brought into particular focus:
(a)

(b)

(c)

the role of the state in facilitating access to
non-state-based grievance mechanisms (see
UNGP 28 and commentary);
aspects of the “effectiveness criteria” for
non-judicial mechanisms (see UNGP 31
and commentary); and
cooperation between businesses and/or
industry, multi-stakeholder and other
collaborative initiatives to enhance access
to remedy through non-state-based
grievance mechanisms, including in a
cross-border context.168

(a) The role of the state, including
Switzerland

“Dealing with such [human rights abuses and] claims
internally, for example through mediation, often
produces satisfactory outcomes for all affected
parties. When a constructive solution cannot be
found, the State must provide non-judicial and
judicial mechanisms which give those affected by
human rights abuses access to effective remedy.”173

(b) Objectively assess global sport’s system
of justice through human rights norms
including the effectiveness criteria of
Principe 31 of the UNGPs
The substantive and procedural effectiveness of global
sport’s existing legal institutions and any new sport and
human rights grievance mechanisms should now be
considered through the clear application of objective
rights-based criteria, and not just sporting norms. Of the
effectiveness criteria set out under Principle 31 of the
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UNGPs, legitimacy, accessibility, predictability and
rights-compatibility are particularly pertinent if
remediation is to be realised in relation to the adverse
human rights impacts of global sport. Legitimacy requires
the mechanism to be developed in “meaningful
consultation with relevant rights holders and other
stakeholders as to the optimal design of the mechanism
and its processes.” .174 “[I]mbalances of power should be
addressed”,175 with procedures such as referral and appeals
in place “to enable parties to challenge the manner in
which the mechanism has responded to a grievance or
the outcomes of grievance processes”.176 “[C]lear and
minimal eligibility criteria” are needed to ensure
accessibility,177 together with “uncomplicated and
user-friendly” procedures which do not demand access
fees or the waiver of the right to use alternative judicial
and non-judicial grievance mechanisms.178
Equity demands that “to the extent appropriate ... the
mechanism seeks to ensure that parties to a grievance can
obtain, in a timely fashion copies of information submitted
to or obtained by the mechanism... and information
concerning the outcomes of any investigation.” as well
as “a proper record of the process, outcomes, and reasons
for any decisions made ... [and] information concerning
(i) the steps to be taken, and the time limits that apply
should a party wish to seek to review or challenge a
grievance process or its outcomes, and (ii) options for
further action”.179 Ultimately, the mechanism must ensure
that “human rights implications of outcomes and remedies
[...] are properly assessed and that risks of any adverse
human rights impacts arising [...] are fully addressed”,
“be an empowering experience” for users, and have
“appropriate
arrangements
to
address
non-implementation”.180 Equity also demands that sport’s
system and institutions of justice—including the CAS—be
assessed and reformed by reference to these requirements.

(c) Include and cooperate with the people
most affected, including athletes
Ensuring accountability and access to effective remedy
demands cooperation and collaboration with the very
people who may suffer sport-related human rights abuse.
At a minimum, it can and should be enough for affected
groups including athletes to be “part of the Olympic
Movement in order to benefit from … the [Olympic
Charter]”.181 Further, the three main constituent parts of

the Olympic Movement—the IOC, IFs and NOCs—can
and should embrace by formally including within the
Olympic Movement all affected groups and individuals
whose internationally recognised human rights are
impacted by the activities and business relationships of
global sport. Heavily impacted workers, local
communities, journalists, and fans, among others, are
simply essential to the organisation of mega-sporting
events such as the Olympic Games and the FIFA World
Cup. Not only do these people fall within the corporate
responsibility of SGBs to respect internationally
recognised human rights, they play an essential role in
the delivery of global sport.

6. Conclusion—human rights and the
future of global sport’s system of justice
The failure of global sport to ensure access to effective
remedy is having harmful and even fatal impacts on
people and continues to threaten sport’s social licence.
This is despite the corporate responsibility to respect
human rights now being a well-established social norm
that sits even above national laws and regulations,
including global sports law.
The governance and making of global sports law are
still being largely shaped by the power of SGBs to compel
norm observance through private contract, forced
arbitration and the strength of their monopolistic
positions. That same power to compel norm compliance
creates an opportunity for global sport to be reformed
through the paradigm of business and human rights. This
requires more than substantive change to global sports
law. Global sport’s system of justice must also be
reformed. SGBs must be willing to be accountable to
judicial and non-judicial grievance mechanisms to ensure
any victims of human rights abuse can access an effective
remedy.
These reforms plainly present cultural as well as
governance and institutional challenges. The CAS has
resisted efforts to be reformed in line with the UNGPs
for over four years. Those who govern and lead SGBs
remain reluctant to genuinely include those affected and
even harmed by their decisions, activities and business
relationships. The state, therefore, has an important role
to play.
Remedy may well be the forgotten pillar. But, if there
is to be justice in sport, there cannot be any more
forgotten people.
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