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A Trade Union Guide to Human Rights Due Diligence
Risk Analysis under the German Supply Chain Act

Introduction

Human rights due diligence refers to the responsibility of com-
panies to establish a process to find, prevent, and address hu-
man rights violations, including workers’ rights, in their opera-
tions and value chains worldwide.

Conducting a risk analysis — sometimes referred to as a risk as-
sessment or identification —is the cornerstone of this process,
in which companies must proactively look for what the risks
are that people’s rights might be violated — not where financial
risks may be. Companies can only address problems if they
know and acknowledge where these problems might could be,
and target actions there.

This responsibility is enshrined in international standards with
widespread support, including the United Nations Guiding
Principles on Business and Human Rights (UNGPs), the OECD
Guidelines for Multinational Enterprises and the ILO Declara-
tion on Multinational Enterprises. Now, these standards are in-
creasingly being codified in law.

In Germany, the Supply Chain Due Diligence Act came into
force on 1 January 2023. A directive on corporate human
rights due diligence is also currently being agreed at EU level.
This creates opportunities to ensure companies are held ac-
countable for effectively protecting workers' rights, including
through the involvement of trade unions throughout the hu-
man rights due diligence process.

This guide aims to help trade union representatives under-
stand what a risk assessment should include. It also aims to
identify practical issues that can be raised with companies in
dialogue, such as through works councils, EWCs or in the
framework of an international social dialogue such as trade
union alliances.
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Key concepts for risk analysis

The following key concepts taken from international standards
and the German Supply Chain Due Diligence Act are used in
this guide:

Human rights risk: The German Supply Chain Due Diligence Act
defines human rights as being at risk if there is a sufficient like-
lihood that a violation is imminent. The human rights in scope
include but are not limited to: protection against child labour,
forced labour, slavery, unequal treatment, withholding of an
adequate wage, the right to health and safety at work, free-
dom of association, and some environmental risks.

Salient human rights risks: Companies must identify and take
action on those human rights risks that potentially have the
most serious negative consequences for people, not to the
business.

Prioritisation of risks: Under international standards, compa-
nies are responsible for addressing all of their human rights vi-
olations, but it is often not possible for large companies to ad-
dress all of them at the same time. In these cases, interna-
tional standards require companies to begin first with the
most severe human rights impacts, taking into account scale
(how serious is the harm?), scope (how widespread is the
harm?) and irreversibility (if the harm occurs, can it be put
right?). In addition to these three factors, the German Supply
Chain Due Diligence Act adds further criteria for companies to
weight and prioritise human rights and environmental harms
of: the nature and extent of the business activities; the compa-
ny's ability to influence the direct party directly responsible;
and the nature of the company's causal contribution.

Supply chain and value chain: According to the German Supply
Chain Due Diligence Act, the supply chain refers to all products
and services of an enterprise, including all steps in Germany
and abroad that are necessary to produce a product and pro-
vide a service. In this guide, the term "value chain" is used to
emphasise that it is not solely about the suppliers of products,
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but about the entire range of business relationships, including
the service providers that enable the provision of products or
services. Unless otherwise stated, the supply chain should also
be understood in this sense.

Levels of the supply chain: The German Supply Chain Due Dili-
gence Act covers the actions of a company in its own business
area, direct suppliers and indirect suppliers.

1. Own business area refers to any activity of the enterprise to
achieve its business objective in Germany and abroad. In affili-
ated companies, the parent company's own business includes
a group company if the parent company exercises a decisive
influence over the group company.

2. A direct supplier (also referred to as a Tier 1 supplier) is a
business partner with whom there is a direct contract for the
supply of goods or services and whose supplies are necessary
for the manufacture of the company’s product or for the provi-
sion and use of the service. This definition explicitly includes
not only the manufacture of products but also the provision of
services and transportation.

3. An indirect supplier is any enterprise other than a direct
supplier, whose supplies are necessary for the production of
the enterprise's product or for the provision and use of the
service.

For example, in the case of a clothing retailer, its own opera-
tions would include its shops worldwide; a direct supplier
would include cleaners and security guards in the shops, as
well as the garment manufacturers. Indirect suppliers would
include, for example, the garment manufacturer's fabric sup-
plier and farms that supply cotton to the fabric supplier.

What requirements must a risk analysis

meet?

Section 5 of the German law requires that a company must
conduct an appropriate risk analysis to identify the human
rights and environmental risks in its own business operations
and those of its direct suppliers.! The identified human rights
and environmental risks must then be weighted and appropri-
ately prioritised based on the criteria above.

The results of the risk analysis must be communicated inter-
nally to the relevant decision-makers. The risk analysis must be
carried out once a year as well as on an ad hoc basis if the
company can expect a significantly changed or significantly ex-
panded risk situation in the supply chain, for example due to
the introduction of new products, projects or a new business
field. Companies must also conduct a risk analysis of indirect

! The law states: "In cases where a company has engaged in an
abusive arrangement of the direct supplier relationship or an
evasive transaction in order to circumvent the due diligence

suppliers on an ad hoc basis if they have information about po-
tential risks or violations. Such information can be obtained
through reports, for example, from works councils, trade un-
ions, NGOs or articles in the media.

It is important to note that both the German federal govern-
ment and international standards provide extensive guidance
on how to conduct risk analyses. This requires assessing how
the company may create risks through its specific business ac-
tivities. Relevant factors include, for example, geographical
risks in the countries in which the company operates or from
which it obtains products or services, potential impacts on
people who may be at increased risk due to vulnerabilities or
marginalisation, as well as risks due to the type of work carried
out by the employees.

International standards, including the UNGPs and the OECD
Guidelines, are also clear that stakeholder engagement, which
includes involving trade unions, is central to this process. The
incorporation of the expertise of trade union and worker rep-
resentatives in relation to workers' rights and knowledge of
company practices is thus required under international stand-
ards and essential to ensure effective implementation of com-
panies' human rights due diligence obligations.

Risk analysis on freedom of association and the right to
collective bargaining

It is crucial that companies assess risks to freedom of asso-
ciation and the right to collective bargaining in their analy-
sis. These are fundamental rights and ILO core conventions
that are also explicitly included in German law. In addition,
they are also "enabling rights", because if respected, they
can enable respect for other human rights such as gender
equality, occupational health and safety, and good working
conditions, as workers can advocate for, and enforce them.
All companies in all sectors must respect these rights, and
they are potentially at risk across many companies and sec-
tors. However, regardless of which company is involved,
they are more at risk in some countries than in others.
Risks to freedom of association and the right to collective
bargaining should therefore be considered salient human
rights risks in the sense described above, and all companies
should include them in their risk analysis.

requirements with regard to the direct supplier, an indirect
supplier shall be deemed to be a direct supplier."
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Key questions for assessing risk analysis
Trade unions should be involved in the risk analysis as it is the
basis for effective actions to protect human rights. The follow-
ing questions are designed to apply to all companies, with a fo-
cus on workers' rights in the service sectors represented by
UNI. The questions can provide an insight into the company's
overall due diligence process and identify gaps where further
action should be taken - either because the company's re-
sponses indicate major risks, or because the company is una-
ble to provide information on potential risk areas.

Overall risk analysis process and involvement
of stakeholders and trade unions:

1A. How am | or are we being involved in and informed
about this process?

1B. How are trade unions involved globally?

1C. Does the company have a global framework agree-
ment? If so, does it provide for the involvement of trade
unions in the due diligence process?

1D. Has the company considered risks to freedom of asso-
ciation and collective bargaining in its analysis?

1E. Which workers' representatives on the board are in-
volved in this issue, if any? Who oversees this on the
board?

1F. Is there a person in the company responsible for moni-
toring human rights in supply chains? To whom do they
report?

1G. How are measures developed to address the risks
identified?

1H. How will this be continuously monitored and adjusted
if necessary?

Questions to identify risk factors:
Own business area

Although the law is called the Supply Chain Due Diligence Act,
it is not only about the supply chain of manufacturing or pro-
duction. Under the German law, a company's responsibility be-
gins with its own business operations across the group world-
wide.

There can be many risks to its own workers, as we see all too
often in the service industries. In these industries there are of-
ten large numbers of workers who are not represented by a

trade union or works council, are low-paid and in many coun-
tries are disproportionately workers who face discrimination,
such as people of colour, women or migrant workers. These
risks are particularly high in countries where labour law and
the enforcement of rights are generally weaker. Trade unions
in the service sector in particular should therefore consider not
only where the most likely or serious risks exist, but also where
they and their networks can most effectively play a role in con-
tributing to the enforcement of human rights.

The following questions are designed to help trade unionists
quickly understand the extent, scope and nature of potential
human rights risks within a company's own operations.

1. Geographical risks:

In which countries, ranked 4, 5, 5+ on the ITUC Global Rights
Index, does the company operate?

The Global Rights Index of the International
Trade Union Confederation (ITUC)

The ITUC's Global Rights Index is an important
resource for due diligence in the area of work-
ers' rights. The responsible German ministry
for the Supply Chain Due Diligence Act, BAFA
or the Federal Office for Economic Affairs and
Export Control, has referred to this as an im-
portant resource for risk analysis. The Index
distinguishes between the following risk levels
for fundamental workers' rights:

-1 - Sporadic violations of rights

- 2 - Repeated violations of rights

- 3 - Regular violations of rights

- 4 - Systematic violations of rights

- 5— No guarantee of rights

- 5+ - No guarantee of rights due to the
breakdown of the rule of law.

An important first step in identifying risks is to
have an overview of which countries a com-
pany operates in that are classified as high-risk
in the ITUC's Global Rights Index, starting with
Level 4, 5 and 5+ countries. In this way, the
highest-risk countries can be identified,
thereby narrowing the focus for a more in-
depth risk analysis.
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https://www.bafa.de/EN/Supply_Chain_Act/Risk_Analysis/risk_analysis_node.html

2. Workforce risk analysis:

After identifying the high-risk countries, it is important to ana-
lyse indicators of human rights risks for workers in their opera-
tions.

For the company's entire operations worldwide and specifi-
cally for each country classified as a high-risk country accord-
ing to the ITUC Global Rights Index above:

2A. How many workers are there?

2B. What is the percentage of workers covered by col-
lective agreements in each country?

2C. What percentage of workers are employed on
fixed-term or temporary contracts?

2D. What is the annual voluntary turnover within the
workforce?

2E. What percentage of workers in these countries
are disadvantaged or marginalised in a way that may
affect their ability or willingness to defend their rights,
including the exercise of their right to join a union and
to engage in collective bargaining? For example, fig-
ures on the proportion of women, migrants or other
minorities, informal workers (i.e. those in employ-
ment without legal security, employment contracts or
access to social security benefits) or young people.

2F. What is the total number and/or rate of recorda-
ble work-related injuries and fatalities?

Workers in own business areas who are not em-
ployees

There can be many types of workers who are not employees in
a company's own operations. Their rights are particularly at
risk, but they often fall through the cracks of attention and ac-
countability and so it is worth paying particular attention in
the human rights due diligence process.

3A. Has the company mapped, assessed and disclosed
its regular business partners (e.g. subsidiaries, fran-
chises, licensees, subcontractors, temporary employ-
ment agencies)?

3B. What percentage of all workers are not employed,
e.g. those in outsourced operations, those employed
through temporary employment agencies or fran-
chises, or self-employed and contract workers who
work significantly for the company?

3C. Does the company have a process to ensure that
the conditions for these workers are the same as for
direct employees?

3D. In which countries, ranked 4, 5 or 5+ in the ITUC
Global Rights Index, does the company employ this
type of worker? How many such workers are there in
each of these countries?

3E. Can the company provide answers to Questions
2A - 2E for these workers, in general and specifically
for the high-risk countries mentioned in Question 3D?

Suppliers

Company suppliers are often the source of many serious hu-
man rights risks. Companies should first and foremost under-
stand and be transparent about their value chain. If companies
do not know where their products or services come from, they
cannot possibly ensure that human rights violations are not
taking place there. If companies do not share this information
publicly or with trade unions, they cannot properly assess the
risks along the value chain.

Companies need to look both at their systems for monitoring
and managing human rights risks at suppliers, and at how their
own purchasing practices and relationships with suppliers may
be contributing to human rights risks. The specific risks to look
out for among suppliers will vary depending on the industry
and specific activities of the company. The following questions
are intended to provide an assessment of the company's ap-
proach to identifying and addressing risks with its suppliers
and to help identify any gaps.

4A. Has the company mapped its own suppliers? Di-
rect suppliers, i.e. Tier 1? Also beyond that? Is this
publicly disclosed?

4B. Can the company provide answers to questions
2A - 2E for direct suppliers - in aggregate and for
countries ranked 4, 5 and 5+ in the ITUC Global Legal
Index?

4C. What is the length of the relationship with direct
suppliers, or what is the turnover among suppliers?

4D. Has the company assessed how its purchasing and
sourcing practices affect suppliers' ability to meet hu-
man rights standards?

4E. What arrangements does the company make to
ensure the protection of human rights in: 1. the selec-
tion of suppliers; 2. communicating human rights ex-
pectations to suppliers; 3. monitoring suppliers' prac-
tices? What procedure does the company have in
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place in case there is a human rights problem at a
supplier? How do they engage with the supplier in
dealing with the problem? How does the company
use leverage to resolve a problem? For example, what
consequences are there in the event of violations of
the code of conduct?

4F. Is the company aware of risks or violations at indi-
rect suppliers? Has the company been informed of
risks by trade unions or other stakeholders?

The problem with certifications and social audits

Many companies rely primarily on certifications and social audits in the human rights due diligence of their
suppliers. Some companies carry out audits themselves, others commission external auditors, and still oth-
ers demand certifications from suppliers, compliance with which is checked through social audits.

Despite the widespread practice, many studies show that social audits are not fit for purpose for human
rights due diligence. At best, they can play a limited role, but they have too many shortcomings to be relied
upon. These include incentives to produce whitewashed reports because they are paid for by the company
or the supplier itself, and there are cases of audit fraud, including bribery. The Business and Human Rights
Resources Centre summarises the limitations of social audits as follows:

- They only provide a snapshot;

- They rely on checklists rather than being based on and following up on actual risks;

- They are unsuitable for initiating change at suppliers because the company commissioning the audit
only focuses on monitoring instead of supporting suppliers in making changes;

- They are often non-transparent and not truly independent, e.g. if social auditors are contracted by
the company to be audited or methods and results are not published;

- They are often used by companies to reduce their reputational risk (or legal risk) rather than to re-
duce risks to people and the environment.

Human Rights Watch recently reiterated the problems of social audits in a comprehensive analysis, as did
SOMO in a report on industry initiatives and audits.

Thus regardless of the number or frequency of audits conducted, companies cannot rely on audits alone to
meet their human rights due diligence obligations. Instead, companies should strive for better practices, in
particular ones that involve trade unions. If you find that the company relies solely on social audits, this
should raise doubts about the company's risk analysis. BAFA does not specifically address in current guid-
ance the use of social audits, but the comprehensive approach in BAFA's guidance on risk analysis indicates
that a risk analysis based solely on audits would not meet expectations.

Trade unions should push companies to adopt more effective approaches to risk analysis. This may include
analysis in collaboration with trade unions, participation in agreements such as the International Accord, or
human rights impact assessments that evaluate impacts on rights holders such as workers, residents, con-
sumers and others. As described in the next steps below, it is advisable to coordinate with UNI or another
global union federation to determine the best approach for a particular company context.
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https://media.business-humanrights.org/media/documents/2021_Beyond_social_auditing_v5.pdf
https://www.hrw.org/report/2022/11/15/obsessed-audit-tools-missing-goal/why-social-audits-cant-fix-labor-rights-abuses
https://www.somo.nl/industry-schemes-must-not-be-part-of-the-eu-corporate-sustainability-due-diligence-directive/
https://www.bafa.de/EN/Supply_Chain_Act/Risk_Analysis/risk_analysis_node.html
https://internationalaccord.org/
https://www.humanrights.dk/tools/human-rights-impact-assessment-guidance-toolbox/introduction-human-rights-impact-assessment

Next steps

These questions are a starting point to bring to light whether a
company has conducted an adequate risk analysis to meet the
requirements of the German Supply Chain Act and interna-
tional standards. The company's answers will identify risk ar-
eas where it should adjust its preventive measures or take re-
medial action. The questions that companies cannot answer
will provide information on gaps in the implementation of cor-
porate due diligence. They should inform the next steps for ef-
fective risk analysis by the company.

Some companies may refuse to involve trade unions in this
process, or only inform them of measures instead of involving
them in their development. This would inhibit the effective-
ness of the risk analysis and further measures and is contrary
to international guidelines such as the UNGP and the OECD
Guidelines.

Trade union and worker representatives are not alone in this
process. If you are insufficiently informed by the company, if
necessary information is withheld from or if you have doubts
about the effective fulfilment of the company's due diligence
obligations, you can turn to your union to contact UNI Global
Union or the other relevant global union federations for other
sectors such as the ITF or PSI.

They have extensive experience in human rights due diligence,
including persuading companies to change their business prac-
tices, bringing companies to the negotiating table and linking a
company's workers around the world, for example through
trade union alliances. Under Global Agreements, global union
federations like UNI can serve as a global counterpart to multi-
national companies. Cross-border coordination is important to
ensure an effective role for trade unions in implementing cor-
porate due diligence.

Further information and materials:
e The United Nations Guiding Principles on Business and Hu-

man Rights (UNGPs)

e The OECD Guidelines for Multinational Companies

e The OECD Due Diligence Guidance for Responsible Busi-
ness Conduct

e The German law on corporate due diligence obligations in
supply chains - in German and English
e  Guidance from BAFA
e  UNI Europa: E-Learning-Module, Toolkit und Checklists
e The expert organisation Shift has produced insightful re-
ports on the following topics:
O Conducting human rights due diligence on trade

union rights
o Signals of seriousness of company due diligence

ver.di co-determination page on the Supply Chain Due Dil-
igence Act: overview of the Supply Chain Act | ver.di
(verdi.de) Uberblick zum Lieferkettengesetz | ver.di
(verdi.de)

ver.di fact sheet on the German Supply Chain Due Dili-
gence Act (LkSG): Overview of the Act - ver.di (verdi.de)
To review a company's past record, you can:

e contact your union to put you in touch with the rele-
vant global union federation;

e search the Business and Human Rights Resource Cen-
tre to find reports of human rights violations or risks
by industry sector;

e check how the company performs on key human
rights benchmarks - the World Benchmarking Alli-
ance's Social Transformation Baseline Assessment,
the Corporate Human Rights Benchmark, or the Mod-
ern Slavery Know the Chain Benchmark; and

e also review company reports, including annual and
sustainability reports.
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https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
http://mneguidelines.oecd.org/mneguidelines/
https://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
https://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
https://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl121s2959.pdf#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl121s2959.pdf%27%5D__1686907094906
https://www.bmas.de/SharedDocs/Downloads/DE/Internationales/act-corporate-due-diligence-obligations-supply-chains.pdf?__blob=publicationFile&v=3
https://www.bafa.de/DE/Lieferketten/Ueberblick/ueberblick_node.html
https://www.uni-europa.org/news/due-diligence-toolkit/
https://shiftproject.org/resource/respecting-trade-union-rights-in-global-value-chains-practical-approaches-for-business/
https://shiftproject.org/resource/respecting-trade-union-rights-in-global-value-chains-practical-approaches-for-business/
https://shiftproject.org/wp-content/uploads/2021/02/Shift_SignalsofSeriousness_Draft1_Feb4.pdf
https://www.verdi.de/themen/mitbestimmung/++co++d133c4cc-a124-11ed-8cbc-001a4a160129
https://www.verdi.de/themen/mitbestimmung/++co++d133c4cc-a124-11ed-8cbc-001a4a160129
https://www.verdi.de/themen/mitbestimmung/++co++d133c4cc-a124-11ed-8cbc-001a4a160129
https://www.business-humanrights.org/de/
https://www.business-humanrights.org/de/
https://www.worldbenchmarkingalliance.org/research/2022-social-transformation-baseline-assessment/
https://www.worldbenchmarkingalliance.org/corporate-rights-human-benchmark-2017-2019/
https://knowthechain.org/

